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BOYD WALTON, J R. , and KENN'A 
JEANNE WALTON, h is wife, and 
WILSON WALTON and ~1ARGARET 
WALTON, his wife, 
De fen dants. 
STATE OF WASH I NGTON, 
De fendant Intervenor. 








WI LLI AM BOYD WALTON and KENNA 
J EANNE WALTON, his wife; and 
the STATE OF WASHINGTON, 
De fendants. 
/ 
Civil No . 3421 / 
RESPONSE OF STATE OF 
WASHINGTON I N OPPOSITION 
TO COLVILLE I NDIAN TRIBE'S 
MOTI ON FOP. PARTIAL SU~ffiRY 
JUDGMENT 
Civil No. 3831 
26 This response is \vritten in relation to the Notion for Partial 
27 Summary Judgmen t of the Colville Indian Tribe (hereinafter Tribe) , 
28 plaintiff in Civil No. 3421, s e t for hearing on July 12, 197 6 . The 
29 State of Washington opposes the granting of the motion. 
30 The Tribe, at page 4 of its motion, states that 
31 
RES PONSE OF STATE 
32 I N OPPOS I TI O!'J TO TRI BE'S 






The State of Washington has no jurisd iction over rights 
to the use of water on the Colville Reservation and the 
permit and certificate issued to the defendants !\Talton 
by the State of Washington are null and void and of 
no force and effect. 
However, the motion then narrows the issue considerably by 
5 stating: 
6 The Colville Confederated Tribes moves this Court for 
judgment against defendants ~alton on the grounds that 
7 defendants VJalton did not and could not acquire rights 
to the use of water-In No Name Creek by allegedly 
8 complying vlith state law. (Emphas is added.) 
9 In ruling upon a motion for summary judgment all doubts are 
10 resolved against the moving party and in favor of the opposing party. 
11 The moving party has the burden of satisfying the Court that the 
12 evidentiary material before it establishes the absence of any genuine 
13 issue of material fact. Conversely, the party opposing the motion 






Civil Practice (California Practice Handbook No. 15) 380 (1961). 
Stated succinctly, the Tribe ' s motion as described earlier shoul 
be denied for only less than two months have passed since the Court 
entered a pre-trial order in which it was agreed by the parties that 
there was a long list of contested facts. See " Issues of Fact•~ 
20 contained on pages 31, 32 and 33 of the Pre-Trial Order entered by 
21 the Court on June 14,. 1976. Among the sixteen contested issues of fact 
22 
23 
there named are eleven which relate to the subject rnotion - - the 
validity of the State's permit. (See, among others, paragraphs 1, 2, 








of an evidentiary nature to t he Court subsequent to the entry of the 
Pre-Trial Order which e liminate any of t he factual disputes set forth 
i n t he formally entered Pre-Trial Or der. All that the Tribe has 
submitted is a bare-boned motion and brief, unsupported by any 
a ffidavits or new e vidence providing documents, contending only that 
t he permits issued by the State to Walton years ago are invalid . 
P~SPONSE OF STATE 
32 I N OPPOSITION TO TRIBE'S 
~OTION FOR PARTIAL Sm1HARY 
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1 There is no rule of law that a state is barred in every factual 
2 situation from exercising i ts jurisd iction with in the exterior 
3 boundaries of an Indian reservation. That has never been the law 
4 in the past and it is not t he law today . To t he contrary, there 
5 are numerous circumstances under which state laws have a pplication 
6 within an Indian reservation. See generally, Norvell ~ Sangres 
7 de Christo Development Company, Inc., 372 F.Supp. 348, 353 (D. 
8 New Mexico, 1974) ; Department of t he Interior, Federal Indian Law 























(1 0 73) 1 JUStice VJhite \vrOte t hat t here had been " repeated StatementS 11 
of t he court : 
• . . to the effect that even on r e servations state laws 
may be applied unless such a pplication would interfere 
\l'lith reservation s elf government or \vould impair a right 
granted or rese rved by federal laws. 
See also NcClanahan ~Arizona Tax Co:runission, 411 U.S. 164 (1973) 
and ~Vi lliams v. Lee, 358 U. S . 217 (1 959 ). 
Turning to the latte r limitation, the State recogn izes the 
" i mpliedly r eserved rights" of the Indians embodied in the landmark 
case of Wi n t e r s Y._:_ United States, 207 u.s. 564 (1 908 ). That case 
he l d that e ven though a treaty establishing c:m Indian reservation 
does not expressly mention the reservation o f \·vater rights for t he 
benefit of Indians, the treaty imp lied ly reserved a right to make 
use of the v.raters \'-'ithin a reservation in amounts necessary to 
carry out t l.le purposes for which a reservation is created, both 
for the p resent anc. the reasonably foreseeable future, with a 
p riority date of the date of creation of the reservation. Courts 
have held this concept is equally app licable to reservations created 
not by treaty but by executive order. United States v. Walker 
River Irrigation District , 104 F . 2nd 335 (1939 ) . 
The State has r ecognized t hese concepts over t he years in t he 
RESPONSE OF STATE 
32 I N OPPOS ITION TO TRI BE'S 
BOTION FOR PARTIAL Sm'li"IARY 
33 J UDGHENT - 3-
1 administration of its water la'\V'S as \vell as in the court system. 
2 See Pre-Trial Order, Contentions of State of Washington, pp. 29-31. 
3 It is most i mportant to note immed iately that such " reserved 
4 rights" do not necessarily reserve all the waters of a stream to the 
5 exclusion of the state's authority . That is a factual question 
6 pertaining primarily to the scope of the reserved right and the 
7 availability of the water body. As stated only last month by the 
8 United States Supreme Court in Cappaert ~ United States, u.s. 
9 (decided June 7, 1976), righ ts reserved by the Un ited States, 
10 including rights reserved for I ndians, are only those necessary to 
11 satisfy the reservation 11 and no more:_. "1 (Emphasis added.) 
12 It is further of importance to note that nothing in the 





















water rights laws on a reservation . They only hold t hat "reserved 
rights" themselves are not normally subject to state jurisd iction. 
(But see, 43 u.s .c. 666, United §tates v. District Court County 
of Eagle , 373 U.S. 546 (19 63 ), and Colorad o Rive r VJater Conservation 
District v. United States, u.s. (decided ~1arch 24, 1976.) 
A state has no general regulatory powers over "reserved rights" 
establishe by fede r al treaties and executive orders and t he State 
of Washington does not so contend. However, the state does strongly 
1At p age 9 of the opinion, Chief Justice Burge r, for a 
unanimous court , wrote t hat the r ese rved rights doctr i ne: 
. . . appl i es to Indian reservation s and other 
federal enclave s, encompassing water rights i n 
navi gable and nonnavigable streams . Colorado 
River ~·later Conservation District v. Uni ted 
States , u .s. , [p. 4 ] (19 7 6 ) ,uni ted States 
v. Distric·t Court for Eagl e County, 401 U.S.520, 
·522-523 (19 71) i ~- AriZOna v. Californ i a, 373 U.S . 
5 4 6 , 6 0 1 ( 19 6 3 ) ' FPC v. ore qon , 34 9 U. S . 4 3 5 
(1 955 ) , un ited statesv. Powers, 305 u.s . 52 7 
( 1 9 39) ; 1>Jin. t ers v. Uni tedS-ta'tes , 2 0 7 U.S. 564 
(190 8). 
The opinion t hen continued at page 11 that n [T ] he i mplied r ese rvation 
of water doctrine, howeve r , reserves only that amount of water 
nec essary to fulfill t he pur pose of the r eservation, no more . ll 
RESPONSE OF STATE 
I N OPPOS IT IO~ TO TRI BE'S 
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1 contend that it has jurisdiction over the waters flowing through or 
2 bordering a reservation which are ~urplus to the amounts necessary 
to satisfy " reserved rights " when such \vaters are located on 3 
4 non-Indian land, i.e., lands severed from any special trust status 





























another vmy, the state has authority to issue water rights to non-
Indians to make use of waters of a stream located on such lands under 
the condition that they do not interfere in any way with any prior 
" reserved" rights of the Indians. 
The issue then is : does a state hav~ the authority to issue 
permits to non-Indians authorizing rights to use 11 Surplus water" 
located on non-Indian lands within the historic boundaries of a 
reservation? 
Two points should be made in response to the question. 
1. In every water body, including No Harne Creek, the State's 
authority to issue a water right depends largely on three major 
factual determinations : 
a. The scope of the reserved right. (In this litigation 
the number of irrigable acres or other appropriate 
test to determine the extent of a reserved right, 
held by the United States for the benefit of the 
Tribe is a factual matter yet to be resolved. See 
the ''Issues of Facts" contained in the Pre-Trial Order 
noted supra.) 
b. The reasonably foreseeable uses and needs for the 
reserved rights, if any, claimed by the Indians. 
(Againr a factual matter not clearly resolved so that 
the Court can make a decision with regard to i!o n ame 
Creek. See the aforernentioned " Issues of Fact. " ) 
c. The amount of water involved. 
RESPONSE OF STATE 
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issue is clearly unresolved. Indeed, a principal 
controversy of the pre-trial phase of the proceeding 
is hm·J the amount of wat er of the No ·Name Creek basin 
is to be determined--a basic factual dispute. See the 
"Issues of Fact." 
2. The only case 'itvh ich has answered this question knovm to the 
7 State is contained in a decision affirming the State's authority 
8 rendered by the Honorable Charles R . Denney (Wash ington State 








Indian Tribe ~Walker, Snohomish County Cause No. 71421. (Judqe 
Denney's memorandum necision and final order are attached hereto as 
") 
appendix A. ) '· 
In the Tulalip case, the owner of lands purchased from the 
United States (and alienated fron all trust relationships of the 
federal government) applied to the state for a water right permit 
to withdraw waters flowing through its privately owned lands. (The 
17 waters in question entered the applicant's lands from trust lands 
18 and exited the applicant's lands to other Indian trust lands.) The 
19 statte "engineer" approved the application on the basis there \vere 
20 " surplus \vaters " in the stream and vii th the condition that the 
21 right was subject to "existing" rights. The Indian Tribe challenged 
22 the ruling on the basis the state had no authority whatsoever to 
23 issue water rights applicable to waters within the historical 
24 boundaries of the reservation. The court upheld the state's 
25 authority with the only modification to the state permit being to 
26 make it clear that the state's action "does not adjudicate nor 
27 affect the rights of the appellants in the waters of the stream, 






2The regional solicitor of the Department of the Interior 
reached the same conclusion on the facts as did Judge Denney . See 
attachment B hereto. 
HESPONSE OF STA'l:'E 
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1 Before concluding, we note the reliance of the Tribe upon 
2 Article 26 of the Washington State Constitution as well as the 
"enabling act. !I 25 Stat. 676. The wording thereof is clear; the 
state disclaims all right and title to lands of Indians. That is 
3 
4 
5 ~the position of the State in this case. It has not, and does not 
6 contend that it has power to regulate "reserved" water rights held 
7 in trust by the United States for the benefit of the Tribe. The 
8 state permit issued to defendant Walton relates only to waters out-
9 side the scope of the reserved rights. State issued permits are 
10 clearly, expressly and unequivocally "subject to" any reserved rights 
11 of the Indians. The State, by the issuance of the permit, did not 
12 in any way authorize interference with the reserved right of the 
13 United States. Therefore, the State has not violated, in any way, 
14 its own Constitution or the federal enabling act. 
15 In conclusion, we submit this caseis not in an appropriate 
16 posture for a partial summary judgment against the State for the 
17 reason that there are factual issues still to be presented relating 
18 to (1} the physical availability of water in No J•Jame Creek, (2} 
19 scope of the reserved right of the United States in n o Name Creek, 
20 and (3} the conditions surrounding the issuance of the state permit 
21 more than a quarter century ago, which are not before the Court in 
22 any evidentiary form. The movant has not met the heavy burden 
23 placed upon him by Rule 56. 
24 Because of the importance of the issues raised by movant, the 
25 11 landmark" and "first impression" nature of the issues raised, and 
26 the shortage of time available to the State of 1i'7ashington to 
27 adequately research and prepare briefs, the State requests further 
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1 tirPe in \vhich to prepare a supplemental brief to this sub!"''i ttal. 
2 DATED this 9th day of July, 1976. 
3 Respectfully submitted, 
4 SLADE GORTON 
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CHARLES B . ROF, JR. 
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IN ~1E SU~ERIOR COURT OF -THE STATE OF WASHINGTON 
FOR SNOHOMISH COUNTY 
In the ~~ttet of the Reques ts of 
UNI ON OIL COf-iPANY OF CALIFORNIA for 
Appropriation Permits under 
Applications Nos . 15989 and 15990: 
THE TULALIP TRIBES OF WASHI NGTON 
and THE TULALIP TRIBES , 
Appellants, 
vs. 
MURRAY G. rmLKER as Supervisor of 
the Division of Water Resource$, 
Department of Conservation, 
























.. (r_.:.... . 
On the basis of the Findings of Fact _and Conclusions of 
Law entered herein this day 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED: 
1. That \that 1certain order of the respondent Supervisor 
,, 
of Water Resources, dated May 23, 1961, authorizing Union Oil 
Company of California to withdraw waters from Tulalip Creek, ap-
pealed from herein, be affirmed with the modification that such order 
does not adjudicate nor affect the rights of the appellants in the 
I! 
water of the stream, both present and in the future. 
2. That the respondent Supervisor recover from appellants 
his costs and disbursements herein to be taxed. 
DONE IN OPEN COURT this ·ztt_ day of 1 1963 • 
JUDGE 
. . ! ~· -·. ; 1 .. .-:. . 
. . : ~ '-· . ;. 
;..- . ;;;' ... - ' ... . ,. ' 
Presented bya 
CHARLES B . ROE I J R. 
Assistant Attorney General 
Presentment Waived this day 
of----------' 1963. 
LEWIS A. BELL 
I 
2 
r -. • . 
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IN THE SUPEHIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUN1Y OF SNOHOMISH 
In the Matt er of the Requests of 
UNION OIL CQliAPAtJY OF CALIFOHNIA for 
Appropriation Permits under 
Applications No. 15989 and 15990; 
THE TULALIP THIBES OF WASHINGTON 
and THE TULALIP TRIBES~ 
Appellants; 
~VRRAY G~ WALKER as Supervisor of 
the Division of Water Resources, 
Department of Conservation• 
Respondent. 
Further consideration of the above named case convinces 
me: 
(1) That the lands reserved by treaty for the use and 
occupancy o! the Indians carries with it all \Vater rights appurtenant 
to said lands; and if said lands are reserved to the Tribe su~h water 
right is held as a tribal right. 
(2) That such water rights cover both present and future 
needs. 
(3) That the order of the Supervisor of the Division of 
Water Resources is made ~ubject to existing rights which includes the 
right -of the ·lndian -tribe to th -~ beneficial use of water -in the st.ream, 
both present and future. 
(4) The conclusion expressed at the close of the trial 
that the State does not have ju.risdiction to grant the permit in 
question as to su.rplus water over and above the needs of the tribe, -
is erroneous. TIH~ Union Oil Company . holds title in fee and enjoys the 
same right to water as that of the Indian allottces who o.riginally 
held title. The mistake which I made at the close of the trial was 
' J 
my failur e to appreciate that the exclusive jurisdiction of the United 
.states is confined to Indians. 
I can find no case which denies to a state the power to . 
assert its legitimate interest in the water of a non-navi~able stream 
flowing across lands owned in fee by non-Indians where only the right 
to the use to such water by non-Indians is involved and the right to 
use by Indians is not affected thereby. Several of the cases suggest 
that the state does_ have jurisdiction under these circumstances. 
The Federa l statute which provides that the Secr etary of the 
Interior shall make a just and equitable division of water among Indians 
on a reservation is limited to water necessary and used for irrigation. 
The water here in question is not, has not, and there is no reason to 
~ believe will be used for irrigation. 
The Montana cases which have been cited to me by appellants 
do not hold that the state has no. right to adjudicate the use of water 
by non-Indians adjacent to or on a reservation. Those cases do hold 
that the rights to use of water for irrigation by Indians on a 
~eservation we~e necessarily involved and, therefore, the United States 
is a necessary party to make such an adjudication; and the United States 
having refus ed to become a party, the state court of necessity cannot 
adjudicate the rights of white persons to water flowing adjacent to or 
on the reservation. Such is not the ease here. The order under review 
does not seek to adjudicate the rights of Indians, nor is the right of 
any Indian affected by the order. It is limited to surplus water over 
and above the needs of the Indians. 
The fact that Public Law 280 excludes any adjudication of 
water rights does not control this case. The state is not attempting 
to regulate or adjudicate the water rights of the Tribe. 
I have read all of the cited cases. The press of work does 
' I .. .... -.... 
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r 
not permit me to take the time to discuss them; indeedr counsel have 
demonstrated in the preparation of their excellent briefs that they 
are fully competent to do so. 
Findings and decree will enter affii'ming the action of the 
Supervisor, with the modification that such order does not adjudicate 
nor affect the rights of the Tribe in the water of the stream, both 
present and future. 
DATED this 9th day of January, 1963. 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR SNOHOMISH COUNTY 
In the l4atter of ~1e Reques t s of 
UNION OIL COMPANY OF CALIFORNIA for 
Appropriation Permits under 
Applications Nos . 1 5989 and 15990; 
THE TU'..u.ALIP TRIBES OF V>."TASHINGTON 
and THE TULALIP TRIBES, 
Appellants, 
vs. 
MURRAY G. v?ALKER as Supervisor of 
the Division of water Resources, 
Department of Conservation, 



















FINDINGS OF FACT 
AND . 
CONCLUSIONS OF LAW 
The above entitled pro.~eeding came before the above-
entitled court, the Honorable Charles R. Denney presiding, on the 
4th day of December, 1962. 
The appellants The TUlalip Tribes of Washington, and 
The Tulalip Tribes appeared by their counsel, Bell, Ingram and 
Smith of Everett, Washington, Lewis A. Bell of counsel. The res-
pendent Murray G. Walker as Supervisor of Water Resources, Depart-
ment of Conservation, State of Washington, was represented by the 
Attorney General of the State of Washington, Charles B. Roe, Jr., 
Assistant Attorney General. 
This matter comes to the court on appeal, pursuant to RCW 
90.03.080, by the Tulalip Tribes of Washington, and The Tulalip 
Tribes, both corporations. 
The appellants have challenged the jurisdiction of the 
Supervisor of water Resources to issue the order, dated Aprll 23, 
;, 
) ·. · · 
.. ; , ) 
.. ·. - ? " ·· ::: ; : ,--~ - ---' 
. . .. 
>: . 
. ·. .. _, 
' , ~ : t ' ' "''~ 
.. .... :. '·.r-. .. 
'· . . 
I • .- ~ c •' . 
( .... ·';' . ,.- j 
·- ... ~ .... ~_ ... . .... ... <. ;;---:- -- ~ .... · -- - - -- - -
,,.... 
1961, which author i zed Union Oil Company of Ca l-i fornia to divert 
up t o e i ght s.econd f ee t of water f rom t he wes t f ork of Tula lip 
Creek a t a ·point l ocated on l ands owned by the Union Oil Compa ny 
of Cali f orni a vdthi n t h e boundarie s of t he Tulalip I ndia n 
Res ervation , Snohomish County, washington, and to utilize sa id 
wa ters for a consumptive use for the purpose of oil refinery 
operations on the a for esaid lands owned by Union Oil Company of 
California. 
On the basis of the record, having carefully considered 
the return of the Supervisor of Water Resources, the pre-trial 
order, the evidence a dmitted at time of trial, and the written 
memorandums and oral argument of counsel the court makes the 
following a 
FINDINGS OF FACT 
I 
The "Admitted Facts" set fox-th in paragraphs 1 through 18 
of Section II of the Pre-Trial Order, dated November 30, 1962, 
as agreed to by the parties and entered in this proceeding, are 
accepted by this court as the findings of fact, and adopts the 
same by this reference as though set forth in full. 
From the foregoing Findings of Fact, the Court makes the 
following 
CONCLUSIONS OF LAW 
I 
This court has jurisdiction of the parties and subject 




The Treaty of Point Elliott, through \-Jhich lands were 
reserved for the use and benefit of the Indians, impliedly reserved . 
for the benefit of the Indians the right to withdraw and utilize 
waters in amount s reasonably necessary to carry out the purposes 
for which the reservation was created; and if said lands are 
reserved to the appellant s , such water right i s held as a tribal 
right. 
III 
~ae reserved rights to utilize the waters of Tulalip Creek 
include amounts re~sonably necessary to satisfy not only the 
present needs but the future needs of the Indians, should the 
requirements of the .Indians to carry out the purposes for which 
the re~ervation was created, expand. 
IV 
The reserved rights of the Indians to utilize the waters 
of the Tulalip Creek are paramount to any rights granted by the 
Supervisor of \\later Resources, here in question. 
v 
The Sup~rvisor of water Resources has jurisdiction over 
all waters flowing in TUlalip Creek across the lands of Union 
Oil Company which are surplus to amounts necessary to satisfy the 
needs of the tribe as reserved by the Treaty of Point Elliott. 
VI 
The order of the supervisor of \\'ater Resou,rces relates 
solely to said surplus waters and is made subject to existing rights, 
3 
~vhich i nclude the reseJ:ved rights of the I ndian tribe to the bene-
ficial use of the water in Tulalip Creek, both present and future. 
VII 
The order of the Supervisor of ~Jater Resources does not 
attempt to adjudicate the rights of any claimant, including the 
appellants, to the use of the waters of Tulalip Creek, nor is the 
right of any Indian affected by the order. 
VIII: 
~1e Supervisor of Water Resources was acting within his 
jurisdlction in ·i ssuing the order authorizing Union Oil Company 
of, California to wi thdra\·1 \'Jaters from 'l~:lalip Creek. 
IX 
Respondent supervisor is entitled to a judgment affirming 
the order appealed from with the modification that said order 
state it does not adjudicate nor affect the rights of the tribe 
in the waters of the stream, both present and future, and is en-
titled to recover from appellants ' his costs herein. 
DONE IN OPEN COURT this t/J._ day of ~ft..:;;c_.- b.:...· ....;..._ ___ , 1963. 
JUDGE 7 
Presented by 
CHARLES B. ROE, JR. 
Assistant Attorney General 
Presentment waived. this 
day of , 1963. 
((b<m 4 . 8d/ 
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UNITED STATES _GOVERNMENT 
MEMORANDUM 
TO Bureau of Indi an Affairs, 
Realty Branch 
FROM Office of the Reg ional Sol icltor 
.. J. ~ . .• 
~~· · .. · ... 
~ --.... .. .... .. .. ';...-
-- \ .,·:: 
. \ 
... ,..- · ' 
Date June 15, 1960 
cc: 8 I A f I l es 
SUBJECT Diversion of Creek and Spring Waters, Tulal ip Reservation 
Your memorandum of Apr il 25 as ks our opinion relative to the 
right of Union 0 i I Compan y to f i 1 e for appropr i tlt ion '1--Ji th 
the State of Washington water rights within the Tulal ip 
Indi an Reservation. We r egre t th e delay In the issuance of 
this opinion. 
The Tul a 1 ip lndi an Reservation was establ ! s hed pursuant to · 
the provisions of Art icle iII of th e treaty concluded a t 
Point Elliott, Washington Territory, Januar y 2, 1855, ratified 
by the Senate on March 8 , 1859, and proclaimed April 11, 
1859 (12 Stat. 927), ~o t ri be or band named Tulalip was a 
party thereot, and no such tribe or band ever existed. The 
. name Tulal ip is that of a pl ace where one of the five reserva-
tions was established pursuant to treat y. The preamble of the 
treaty enumerates 22 bands or tribes , wh ile 23-~ands or t;ibes 
signed ~ The preamble stated that the convention was made 
with the tribes and bands named "and other allied and subordinate 
tribes and bands of Indians occupying certain lands situated In 
said Territory of washing ton.'' 
By Article 1 of the treaty, the Indians ceded to the United 
States all of their righ t , title and interest in and to a 
large area of land claimed by them, in consideration of the 
establishment qf reservations as prescribed in Article lfl of 
the treaty. 6~ Executive 0 rder dat ed {lecember 23, 187 3, the 
.President dld,·a6-he was bound to do by- the treaty, establish 
· the boundaries of the Article II I reservation known as the 
Ufulallp Reservation''. This was In conside,.a t(~n, among other 
t.hlngs, of the extinguishment of the Indian t,itl'p to a much 
larger area of l and. The lands comprising the Jndiem reserva~ 
tlon so establi shed became firmly impressed with compensable· ' · 
tndlan title. The United States he ld the legal title, and the 
power to control and manage the affalr5 of the Indians, but · 
the Indians who settled ,on the reservation held the right of 
occupanc1 which our cuurts have uniformly and consistently 
held as sacred as the fee, together with all of its beneficial 
interests. See United States v. Shoshone Tribe, 299 U.S. 476, 
81 L. Ed. 360; a~~.304 U.S. 1t1 4 82 L. Ed. 1213; Unit ed States v. Santa Fee P&cJTic R. Co., 31 u.s. 339, 86 L. Ed. 260. 
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The title to the waters within an Ind ian res e rvstton, 
establl&hed pursuant to a treaty wl th the In d i ans whereby 
the Ind i ans ceded to the Government l ar~e areas of land 
in cons iderat ion for a reservation are tn the United States 
in trust for th e Indi ans of the reservation. The treaty 
does not grant the wat,r rights , but even though not mentioned 
in th e treaty , the water rights are reserved to the In d i ans. 
(United States Va Winans , 198 U. S. 371# 49 L .. Ed . 1089 ; 
Winters v. UnTt ed "States, 207 u.s. 564 ~ 52 L~ ~d . " 340 , cited 
wltfi' app rova l ln United -Sta t es v. Ah t anum Irri ga tion Di s trict, 
236 Fed. 2d 321, Cert. Ten 1 eo 1 L .-~a . 2d 367; eonrad 
Investment Co. v. United States , l61 Fed. 829 (1908), and 
aff'g r)1)"t\'!d: 123":-/XTT-wat<;!rs VJ! thln and appurten an t to 
the Tul a l ip Reservat ion, whether us ed for irrigation or stock 
or domestic purposes, im;:d iedly \'Jere reserved by the United 
States for the Indians of t ha t reservation, and the waters 
so r eserved were subject to th e d ispos a l by the United States 
to the Indi ans f or their benefit* The waters so reserved 
are such as miy be neces sar y to ma ke the lands productive or 
suitab~ e to agrlcuitural, s tc:ck raislf\9, and domestice 
purposes. ( Con_r~d I nv_<!s tm~!!.~~- Co. v. Un 1 ted -.~!~_E·_es..L_:;_l_P.I_~.) 
The amount reserved Is not merely that neea~d . for pieSent 
use of the tndi Bns b~t a}so for future use. It is not 
limited to the use of the Indians at anr particular datet 
but the Indians' rlghts extend to the u timate needs of the 
Indians as thos e needs and requirements should grov.· to keep 
pace with the developrnent of Indian agriculture, stock-
raising and dcmestic·. purposes upon the reservation. (United 
States v. Ah t aflum Irrigation Oistri;t 1 suera.) In the----
present case the t-vaters lnv o ivca ar1se outsfde the reserva-
tion •. As point f~d o~t in Un..i!ed State~ v. A!·ttanum lrrLgatiqn 
Oistrrct supra, th1s f a.ct iS lmrnate r1a! ln so far as the 
reservation of wate r s for the usc of the Indians Is concerned. 
Therefore, the Indian did not surrender their right to the 
water of Tulal i r Cr eek regardless of the point of origin. 
However, such "¥:Uters as are surplus for present and future 
needs of the Indians are n~cessarily under State control in 
the present ins tt.m ·.:~ and a water rIght can be gran ted by the 
State, which, howeve r, would b~ subject to the prior right 
of the Indians. Under the doctrine of United States v. Powers, 
16 Fed. Supp. 155, modifi ed c.c.A. 5, 94 Fed.2d 786 aff 1d 
305 U.S. 527, 83 l. Ed. 330 and also United States ex re1. 
Ray v. Hibner, 27 Fed • . 2d 909_ it has been field that tFie 
non-Indian grantee of an fnd~an owner succeeds to the rights 
of the prior Indian owner to the waters for Irrigation, 
danasttc, and StQCk-ndslng purposes held by his Jndlan 
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The refore, In our opinion the State wou l d have absolute 
control only of water t hat would at al l times be surplus 
of Ind i an needs, present and future, wh ich , of course, is 
Incapable of presen t determination and to that Indef inab le 
ex~ent could regul ate the ~riority of ~se be tween appro-
pri a tors. However , the t r 1be could, wtth th e a pproval of 
th e Secretary, consent to the appropr i at ion to the ext ent 
tha t It might i nterfere with Indian future needs of the 
water. 
Copy of letter from Lewis A. Bell attd clipping.$of legal 
notice at t ached to your m~no of Apr il 25 ar~ returned to 
you he rew i t h ~ 
. ' 
Attachments 
.. ~· -' 
. .. .. 
For the Reg ional Sol ict tor 
., 
Johns'ton ~·J i 1 son 
Attorl"l e y 
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